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Abstract
This article examines three judicial decisions in three different jurisdictions involving
niqab-wearing women in courtrooms. Particular emphasis is paid to the Canadian
Supreme Court case of R v. NS in which a sexual assault complainant wanted to wear her
niqab while testifying. The uniquely challenging context of sexual assault, which has
garnered much feminist attention and reform internationally, is considered. It is argued
that serious consideration must be given to the multiple rights of Muslim women by reas-
sessing the traditional use of demeanor evidence. Some judges in these cases attempt to
be inclusive of niqab-wearing women in accordance with policies of multiculturalism, yet
they do not go far enough in protecting Muslim women’s rights. Other judges refuse to
accommodate the niqab entirely. This troubling analysis parallels attempts made to
exclude niqab-wearing women from public spaces in Canada and permits dubious
objections that certain requests for accommodation have gone too far.
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Introduction

In the 21st century, the Western world is at an astonishing historical moment, when

women’s clothes are still the subject of legislation (Beaman, 2013: 725), judicial
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consideration, and public approbation. Women who wear the niqab or the full-face veil

have borne the brunt of oppressive government tactics internationally to limit their

choice of clothing. These tactics to ban certain public displays of religiosity are ‘justi-

fied’ by numerous explanations that reveal more about niqab objectors’ illogical, bias-

laden, and viscerally negative reactions than any legitimate concerns that the niqab may

actually raise (Bakht, 2012b).

This article begins with a Canadian case in which a niqab-wearing sexual assault

complainant wished to testify in court with her usual clothing. The majority decision

by the Supreme Court of Canada in R v. NS (NS, 2012) is closely examined and com-

pared with a New Zealand case, Police v. Razamjoo (Razamjoo, 2005), in which the issue

of niqab-wearing women in courtrooms was also raised. The judges in these cases

attempt to accommodate the niqab to some extent in keeping with each nation’s policy

of normative multiculturalism.1 Yet I argue that these decisions do not go far enough in

protecting the rights of niqab-wearing women. The second part of the article analyzes

problematic judicial interpretations that refuse to accommodate the niqab in courtrooms.

The concurrence in NS is contrasted with an English case, The Queen v. D(R) (D(R),

2013) where the accused was a niqabi. These cases demonstrate the impossible situation

facing niqab-wearing women. They also permit dubious protestations that certain

accommodation requests have gone too far.

Finally, this article examines parallel attempts to exclude niqab-wearing women from

public spaces in Canada, relying primarily on the recent Bill 60 controversy in Quebec.

Three themes recur in the aforementioned cases and this legislative controversy featuring

niqab-wearing women. First, there is an unqualified privileging of face-to-face encoun-

ters. Second, one sees a clear and polarized construction of majority–minority relations,

an ‘us versus them’. Finally, prevalent throughout the judicial and legislative discourse

are competing and contradictory notions about the niqab-wearing woman. She is threat-

ened. She is a threat. The article ends with a call to remember that these debates have

consequences for the lived realities of Muslims, particularly Muslim women.

Permitting Niqabs in Some Courtrooms

R v. NS was decided by Canada’s Supreme Court on December 20, 2012. NS examines

whether a devout Muslim woman sexual assault complainant, who has covered her face

publicly for over 8 years, could wear her niqab while testifying. NS alleged that two of

her male relatives sexually assaulted her over several years. Lawyers for the accused

objected to NS remaining veiled, claiming that it interfered with their clients’ right to a

fair trial, including the right to full answer and defense and the right to full disclosure. They

argued that in order to effectively cross-examine the complainant, they needed to see her

face to gauge her reactions to cross-examination. They also argued that the trier of fact

would have difficulties assessing credibility if not able to see the complainant’s face.

As I have argued elsewhere, this case is essentially about the prosecution and adjudi-

cation of sexual assault, which is historically and contemporaneously fraught with

racism and misogyny (Bakht, 2012a: 592). The criminal law has long forced women

to fit rigid characterizations of the ‘ideal’ rape victim. Aboriginal and racialized women

fare particularly poorly in a system that erases colonial and racial aggression in its
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attempt to combat sexual violence (Doe, 2004; Razack, 1999). Some of the biases at play

when women are sexually assaulted include that they often lie about their rapes, that they

deserve it because of their dress or any prior sexual conduct they may have engaged in,

and that they react to rape in certain specific ways such as making a complaint shortly

after the event or being visibly upset during testimony (Doe, 2004; Ellison and Munro,

2009b). These rape myths have resulted in a number of ongoing reforms to national

criminal justice systems in order to make the harrowing experience of reporting sexual

assault and testifying in court more equitable and tolerable for women (in Canada, see

R v. Seaboyer, 1991; in the United States see Clay-Warner and Burt, 2005).

Just as these other feminist reforms have demonstrated the importance of taking into

account more than simply the accused’s rights in a sexual assault trial, NS highlights the

need to give serious consideration to a Muslim woman’s rights to equality, security of the

person, and religious freedom by reassessing the traditional use of demeanor evidence in

courtrooms. Demeanor refers to a person’s attitude, appearance, or disposition. Demea-

nor evidence of a witness is not simply ‘what is said’ but ‘how it is said’ (NS, 2012: paras

25–26). It can comprise of nonverbal behaviors including audible cues such as speech

hesitations and pitch as well as visual cues such as blinking, smiling, scowling, crying,

blushing, scratching, swallowing prior to responding, nervous twitches, and leg and foot

movements. ‘Demeanour cues can be anything which the observer deems as potentially

indicative of a witness’s state of mind – voluntary or involuntary, simple or complex’

(Qureshi, 2014: 10).

Although NS is a uniquely challenging case in that it concerns sexual assault, an

offense that is underreported and has high attrition rates (Ellison and Munro, 2009b;

NS, 2012: para 37), the implications of being prohibited from wearing a niqab in a court-

room have ramifications for Muslim women’s access to justice in many situations. For

example, in a 2005 New Zealand case, Police v Razamjoo (2005), two Muslim women

who wore burqas were called as prosecution witnesses in a criminal insurance fraud case.

These women were not in court of their own choosing. They were assisting the state in

pursuing an alleged criminal. Defense counsel argued, as in NS, that the inability to

observe the demeanor of the witnesses would impair the accused’s right to a fair trial.

Judge Moore acknowledged that what was at the stake in the case included the rights

of the witnesses to manifest their religious beliefs, the accused’s right to a fair trial, and

the public’s right to an open and public criminal justice system. Each of these issues will

be examined in turn with a view to the niqab-wearing woman’s religious freedom, the

appropriate analysis of a fair trial, any accommodation that might be possible, and a ful-

some proportionality inquiry.

Protecting Religious Freedom

The majority opinion in NS tries to find a ‘just and proportionate balance’ between two

positions that appear at odds. Respectfully, it does not find the right balance. As the

Chief Justice notes, Canada does not uncritically remove religion from the courtroom.

Relying on human rights doctrine, entrenched jurisprudence, and courtroom practice, the

Chief Justice elucidates the concept of accommodation in arguing that totally banning

face coverings is a denial of religious freedom for ‘no good reason’ (NS, 2012: para.
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56). In keeping with Canada’s policy of multiculturalism, that minority practices must be

protected where they are compatible with fundamental values (Bruker v. Marcovitz,

2007: paras 1–2), the majority rightly tries to include niqab-wearing women in public

institutions. This is particularly critical in light of four blatant government-sanctioned

attempts to discriminate against Muslim women who wear face veils in Canada (Bill

60; Quebec National Assembly, 2013; Payton, 2011; NS, 2012; Bill C-6: An act to

amend the Canada Elections Act (Visual Identification of Voters), 2008). However, the

NS majority’s analytical framework to determine if a woman can testify wearing her

niqab skews the balance in favor of banning the niqab.

The majority’s analytical framework begins by asking whether requiring the witness

to remove the niqab while testifying interferes with religious freedom. This portion of

the NS framework draws on the religious freedom analysis found in Syndicat Northcrest

v. Amselem (Amselem, 2004), which held that for a claim under section 2(a) of the Cana-

dian Charter of Rights and Freedoms to be successful, a claimant must only show that

her practice is based on sincere religious belief. The practice need not be proven through

scripture or dictated by religious leaders nor even practiced by any others. The Canadian

test of sincerity of belief is in keeping with international covenants that protect religious

freedom.2 Given this approach, the Chief Justice’s critique of the preliminary inquiry

judge who first questioned NS (and concluded her belief was not ‘strong’ enough) is

appropriate.3 The section 2(a) inquiry adjudicates sincere belief, not truth. The majority

also addressed the issue of inconsistent adherence to religious practice and found that

this does not necessarily suggest a lack of sincerity. Rather, the claimant’s belief may

change over time, may permit situational exceptions, or the claimant may not always live

up to an ideal. The direction in NS to view a claimant’s present and past religious prac-

tice contextually is consistent with Amselem’s holding that analysis into sincerity should

not be overly probing but only enough to ensure good faith (Amselem, 2004: para 52).

Religious freedom claimants may have to make concessions to participate in some facets

of society. This should not be held against them.

In Police v. Razamjoo, Judge Moore also acknowledges the right to freedom of reli-

gion of the burqa-clad witnesses guaranteed by sections 13, 14, 15, 19, and 20 of the New

Zealand Bill of Rights Act 1990. He accepts the witnesses’ sincere beliefs, indicating that

the state must not make pronouncements as to the correctness of any person’s faith and

finds that not to allow them to wear a burqa while giving evidence is a prima facie breach

of their religious freedom (Razamjoo, 2005: para 66). Judge Moore notes that exposing

one’s self to an entire courtroom of people would be upsetting to these women:

to require her to remove her burqa in public (dire emergencies or other very compelling rea-

sons excepted) would be to shame and disgrace her both in her own eyes and in those of the

community of like believers whose customs and beliefs she is proud to uphold. (Razamjoo,

2005: para 67)

Indeed one of the witnesses said that she would rather kill herself than reveal her face

while giving evidence (Ahdar, 2006: 654). Judge Moore’s freedom of religion analysis

demonstrates an understanding of the serious nature of religious practices for these

devout witnesses.
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Trial Fairness and Demeanor Evidence

Next, the majority in NS asks, ‘Would permitting the witness to wear the niqab while

testifying create a serious risk to trial fairness?’ The concern with this question and the

response that it evokes is its focus on NS’ behavior or appearance. The dominant com-

munity’s assumptions remain unquestioned. The majority decision is premised on NS’

difference, assuming the court must ‘permit her’ to wear the niqab (Berger, 2008; Brown,

2006). Starting from the assumption that she must remove her niqab is subjective; there

is no constitutional right to face one’s accuser.4 This starting point reveals an intractable

issue with multiculturalism and the legal treatment of minority populations that differ-

ences are often ascribed to the minority community. The majority is seen as ‘normal’,

while the minority is burdened with ‘difference’. Martha Minow provides the basis for

the argument ‘that all difference is relative; you are only as different from me as I am

from you . . . difference is actually best understood as [sic] ‘‘as a pervasive feature of

communal life’’’ (Kislowicz et al., 2011: 688; Minow, 1990: 11). Had this view been

adopted, the majority’s questions would take a very different shape. They might have

asked how might we structure legal institutions so as to equally distribute burdens

attached to difference (Minow, 1990); or how can we consider this minority, whose

needs were not built into the structure of mainstream institutions?

Another concern with the majority’s formulation of the risk to a fair trial is that it

subverts the typical approach to Charter justification under section 1. Once an

infringement of a right is found, the government would have to justify the violation.

In this case, the accused, backed by the state, is essentially seeking a ban of the

niqab in the courtroom (Baines, 2013) and by framing the question as ‘a serious risk

to trial fairness’ the majority forces NS to justify the niqab. Had the majority asked

‘whether a ban on the niqab would create a risk to trial fairness’, it would have per-

mitted questioning of dominant practices. NS challenged a foundational premise of

Western legal systems that those who see the witness are at the greatest advantage.

Although there is much social science research that strongly suggests this is not true

(Bakht, 2009b, 2012a; Ekman, 1992; Qureshi, 2014), most judges were unwilling to

question the importance of facial expressions to credibility assessment.5 The major-

ity identified ‘a deeply rooted presumption in our criminal justice system’ (NS,

2012: para. 27) that seeing a witness’ face is important to a fair trial, enabling effec-

tive cross-examination and credibility assessment. The majority assumes the impor-

tance to trial fairness in seeing a face, although this has never been tested.6 The only

reason given is that seeing the face is historic practice; in other words, this is how

we have always done it. The court’s confidence in demeanor evidence is surprising

since in a case rendered one year before NS, the court unanimously expressed reser-

vations about demeanor.

In R v. White (White, 2011: para. 134), the accused appealed a murder conviction

claiming that the jury drew an impermissible inference when the Crown characterized

his flight from the scene of a homicide as suspicious because there was ‘no hesitation

here, no shock, no uncertainty’. The majority held that inferring based on postoffense

conduct was more objective than drawing inferences using demeanor evidence, which

presented ‘hallmark flaws’:
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[A] problem with [demeanour] evidence is that the inferential link between the witness’s

perception of the accused’s behaviour and the accused’s mental state can be tenuous . . . The

witness’s assessment depends on a subjective impression and interpretation of the accused’s

behaviour . . . Moreover, it appears to involve an element of mind reading. (White, 2011:

para. 76)

Justice Binnie equated the two types of evidence: ‘the subjective interpretation placed

by a witness on the post-offence demeanour evinced by an accused is fraught with dan-

ger’ and involves a series of ‘speculative inferences from a failure to perform as the

onlooker thinks ‘‘normal’’ to a conclusion of guilt of a particular offence’ (White,

2011: paras 141–142). The majority, concurrence and dissent, agreed that demeanor evi-

dence could be unreliable. Seven justices from White sat at NS, yet the Court provided no

warnings about the unreliability of demeanor evidence.

The court’s silence with respect to concerns regarding demeanor evidence, including

its own analysis in White, is contrasted with NS’ insistence that seeing the face is ‘too

deeply rooted in our criminal justice system to be set aside absent compelling evidence’

(NS, 2012: para. 27; see also paras 22, 24). Interestingly, in support of its contention that

‘non-verbal communication’ provides ‘valuable insights that may uncover . . . deception’

(NS, 2012: para. 24), the majority only cites jurisprudence, without any social science

evidence. The accused should have to demonstrate that removal of the complainant’s

niqab is necessary to prevent a real and substantial risk to his rights. Yet the majority

accepts the mere assertion, absent proof, that seeing the face is critical to a fair trial.

The NS majority then references Police v. Razamjoo and quotes Judge Moore’s com-

ment that a witness’ demeanor could be useful in assessing credibility. Judge Moore’s

confidence in his ability to detect falsehoods through demeanor is not unusual. Indeed,

it is very common for people to believe they can detect a liar (Bakht, 2012a: 597; Ekman

and O’Sullivan, 1991: 916–917). Disappointingly however, the NS majority miscon-

strues Judge Moore’s findings and did not quote from later in Razamjoo, ‘A sense of the

witness’s character emerged, though much more slowly than is usual . . . Courts (and peo-

ple) adjust over time to the new or strange’ (Razamjoo, 2005: para. 70). Judge Moore

concluded ‘there could be a fair trial even if Mrs. Salim and other witnesses of like belief

gave evidence wearing their burqas’ (Razamjoo, 2005: para. 106). The UK Equal Treat-

ment Bench Book, which provides guidance to judges, notes that while it may sometimes

be difficult to assess the evidence of a niqabi, judicial experiences have shown that it is

often possible to do so (Judiciary of England and Wales, 2008). There are circumstances

when judges hear evidence without being able to see demeanor, such as evidence taken

telephonically, or where the judge is visually impaired, such as American Judge Conway

Casey (Schwartzbaum, 2011: 1568).

The identification of flaws in demeanor evidence discussed in White is consistent with

an emerging trend in jurisprudence (Bakht, 2009a; Qureshi, 2014) and judicial education

(Canadian Judicial Council, 2013; Epstein, 2002; Smith, 2012) that critiques evaluating

a person’s trustworthiness on their appearance, attitude, or disposition. Since society

continually struggles with systemic racism, sexism, and other oppressions, that certain

people appear untrustworthy should caution against reliance on demeanor (Bakht,

2012a: 600). This raises the question why the NS Court painted such an uncritical picture
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of demeanor, particularly in a case where full context was critical for reasoned analysis

of the competing rights at issue. Perhaps the majority was concerned that displacing

demeanor evidence would disrupt the way our legal system has functioned to date. I sug-

gest that the upheaval of the judicial system was a nonissue. Judges and juries would con-

tinue to assess credibility but would seek support for their findings from the entire trial

record and an examination of all of the elements of the case, ‘the presence of independent

evidence confirming or contradicting the witness, inconsistent and consistent statements,

interest in the outcome and motives to lie as well as expert evidence on human behaviour

and memory’ (Qureshi, 2014: 11).

The case’s sexual assault context also deserved heightened sensitivity, given the his-

tory of legal and procedural norms and rape mythologies that revictimize complainants

and reinforce their inequality (Bakht, 2012a: 596). The fact that a complainant would be

required to strip in order to seek justice is perverse. What women say about their sexual

assaults ought to outweigh what they wear on the stand. NS’ niqab does not prevent an

intensive and thorough cross-examination. What remained unstated was that the person

most likely to be detrimentally affected by the niqab was NS herself. In a social context

where niqab-wearing women are either viewed as fanatics who refuse to integrate or

infantilized as victims unable to see their own oppression, fact finders are less likely

to trust their testimony. The Supreme Court ought to have at least included some cautions

about the documented problems with demeanor evidence. Worryingly, NS may renew

focus on demeanor as an indicator of credibility (Qureshi, 2014: 40) and reverse efforts

to make the law of sexual assault more responsive to all women’s needs.

Perhaps the majority’s insistence that seeing a witness’ face is important to trial fair-

ness can be attributed in part to reluctance to adapt to scientific changes (Qureshi, 2014).

It is considered a basic legal tenet that judges and juries can assess credibility and evi-

dence (Béland, 1987: para. 17). However, courts’ confidence in their ability to assess

behavior may also translate into judicial hesitation in appreciating social science

research (Qureshi, 2014: 17). Cases have demonstrated a lack of knowledge about

human nature. In R v. Lavallee (1990), the Supreme Court of Canada required expert evi-

dence as necessary to explain the psychological impact of female battering in a case

where a battered woman killed her partner. As Justice Wilson explained, while the aver-

age person may think they are experts on human nature, popular mythology embedded in

our society may lead them to erroneous conclusions (Lavallee, 1990: paras 31–34). The

Supreme Court recognized that laypeople do not have adequate knowledge, absent

expert assistance, of why women do not simply leave violent relationships. In this exam-

ple of reform embracing social science findings, it took extensive lobbying, public pres-

sure, many publications,7 and parliamentary standing committees8 before the Court was

able to come to its decision (Qureshi, 2014: 18).

The reluctance of courts to admit shortcomings and to adapt to science is evidenced

by the fact that it took nearly 10 years for DNA evidence to be appreciated by the legal

system (Chandler, 2010: 16). The lesson that police informants and eyewitness identifi-

cation in lineups contribute to misidentification also took years and missteps to learn.

Perhaps it is simply a matter of time and a concerted campaign to demonstrate that little

is lost in evaluating veiled testimony. However, an organized effort is improbable, given

the many global campaigns trying to contain the niqab (BBC, 2010; Korteweg, 2013;
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Nichols, 2013; Payton, 2011; Bill C-6: An act to amend the Canada Elections Act (Visual

Identification of Voters), 2008 SAS v. France, 2014).

Accommodation: Legal Compromise

When competing rights are engaged, the NS majority’s third question asks, ‘Is there a

way to accommodate both rights and avoid the conflict between them?’ This legitimate

question asks the judge to think creatively. There are often resolutions to seeming con-

flicts, and appropriate questions reveal compromises that address both parties’ interests.

A normative project of multiculturalism where people with diverse and deep commit-

ments live peacefully together always entails negotiation (Bakht, 2012b: 71). A legal

analysis that promotes compromise by encouraging consideration of the multiple issues

at stake for all parties is surely better than proclaiming one side a winner. However, this

requires that we leave open the possibility that our political and social certainties might

be transformed in learning of the other (Tully, 2006: 23).

As societies become increasingly diverse, seeking a settlement of differences by

mutual agreement and a potential modification of reciprocal demands must be valued.

Often, considered and thorough analysis of the issues may reveal no stark conflict. The

law’s strength is typically not in finding such concessions for all parties, but it can cer-

tainly be encouraged. In Razamjoo, Judge Moore created a compromise between two

stark alternatives of taking off the veil or not testifying. He had the women testify behind

a screen with their faces uncovered so that only the judge, counsel, and female court staff

could see their faces. This compromise was arrived at based on Judge Moore’s question-

ing of the witness’ beliefs including exceptions to veiling. Mrs. Salim testified regarding

some relaxation in relation to being unveiled in the presence of relatively aged male

authority figures, such as the judge and lawyers in Razamjoo.

The search for a way to accommodate competing rights should be paramount. But not

all situations will reveal a middle ground. Depending on how the situation is framed, it

may not be possible to avoid conflict. NS’ sincere religious belief did not divulge excep-

tions to face covering that might have led to a compromise. However, had the majority

accepted the inherent flaws in demeanor evidence, one could view the issue as forming

no real conflict. Certainly Justice Abella’s dissenting perspective was that while demea-

nor may be useful, seeing less of a witness’ face does not sufficiently impair the ability to

assess the credibility of a witness (NS, 2012: para. 82). As she notes, abridgements of the

‘ideal demeanor package’ often occur in practice due to medical impairments, use of

interpreters, exceptions to hearsay evidence (R v. Khan, 1990), or where the witness can-

not testify at trial at all.9 Yet these departures from the ideal do not disqualify evidence

(NS, 2012: paras 103–105).

Framing Proportionality

Where no accommodation is possible, the NS majority’s final question asks, ‘Do the salu-

tary effects of requiring the witness to remove the niqab outweigh the deleterious effects of

doing so?’ The majority characterizes this question as a proportionality analysis where one

is to consider the effect of the niqab on trial fairness versus the effect on freedom of
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religion. According to the majority, the salutary effects of requiring the witness to remove

the niqab are in preventing harm to the fair trial interest of the accused and safeguarding

the repute of the administration of justice. This analysis sets up a false dichotomy that does

not fully recognize the multiple rights at stake. A fair trial, protected under Canada’s Char-

ter, is a right enjoyed not only by the accused but also by the complainant and the public

who have a right to the proper administration of justice (Bakht, 2012a: 606–607). Indeed,

the Supreme Court has stated where competing Charter rights are engaged, no single prin-

ciple is absolute and capable of trumping the others (R v. Mills, 1999: para. 61). In a case

about defense access to information contained in the private records of sexual assault com-

plainants, the court also emphasized that equality concerns must inform the contextual cir-

cumstances of a fair trial. ‘An appreciation of myths and stereotypes in the context of

sexual violence is essential to delineate properly the boundaries of full answer and

defence’ (R v. Mills, 1999: para. 90). Thus the proper administration of justice requires

consideration of not only the accused’s fair trial rights (guaranteed by section 11(d) of

Canada’s Charter)10 but also the intersecting constitutional rights of the complainant and

the public’s interest in the prosecution of criminal charges through processes that are sen-

sitive to the needs of victims and witnesses (Cunningham v. Canada, 1990). The majority

omits entirely that NS is also entitled to a fair trial and fails to examine the multiple rights

at stake for her.

This omission by the majority skews the proportionality inquiry. A fair trial is defined

as primarily within the purview of the accused, that is, the individual cost on one who

could lose his liberty and the concomitant loss of public confidence from an unfair trial.

These should naturally be critical considerations. However, in a sexual assault case,

equally relevant are the complainant’s section 7 (security of the person) and section 15

(equality) Charter rights and the public’s confidence in a trial that is free from discrimi-

nation. Acknowledging the relationship between sexual violence and the victimization

of women requires understanding the gender equality dimensions of the treatment of sex-

ual assault complainants. This analysis is in line with the direction in Mills that a defendant

is entitled to a fair trial, not a perfect one that entitles him to irrelevant information or data

that would distort the truth (R v. Mills, 1999: para. 74). Although argued by the appellant

and the interveners, the Women’s Legal Education and Action Fund, the Canadian Human

Rights Commission, and the Canadian Council on American-Islamic Relations, the major-

ity never addresses the intersecting claims of the complainant, doing a grave injustice to

the multiple issues in the case.11 By rooting NS’ rights only in religious freedom, the

majority fundamentally misconstrues and weakens the fair trial analysis made on NS’ and

the public’s behalf.

In considering the deleterious effects of requiring the complainant to remove her

niqab, the NS majority rightly notes the broader societal harm of niqab-wearing women

becoming reluctant to report criminal offenses or otherwise participate in the legal sys-

tem. The majority states that this consideration is especially weighty in the sexual assault

context since this is a crime that has historically been underreported (Bakht, 2012a: 596;

NS, 2012: para. 37). Unfortunately, the majority finds that ‘where the liberty of the

accused is at stake, the witness’s evidence is central to the case and her credibility vital,

the possibility of a wrongful conviction must weigh heavily in the balance, favouring

removal of the niqab’ (NS, 2012: para. 44). Despite the lip service paid to countering
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broader harms, this statement ensures that niqab-wearing women will be required to

remove their veils in sexual assault trials since their evidence will necessarily be con-

tested (NS, 2012: para. 96), undermining concerns about underreporting.

The repeated discussion by the NS majority of possible wrongful convictions if a

woman wears her niqab must be unpacked. Although a wrongful conviction associated

with not relying on demeanor has not happened, the reverse is not true (Qureshi, 2014:

35–38). Guy Paul Morin was wrongfully convicted of rape and murder because the pro-

secution relied heavily on demeanor evidence, namely his reactions in the presence of

investigators and witnesses (Ciraco, 2001). Similarly, in R v. Nelles, the prosecution

inferred guilt from a doctor’s observation that Nelles, a nurse exculpated of child murder

‘had a very strange expression on her face’ and showed ‘no sign at all of grief’ when a

baby died. These cases offer concrete examples of the dangers of demeanor evidence.

They also implicitly question the necessity of demeanor with the implication that having

the face removed from the credibility equation may increase trial fairness. Indeed, scho-

lars have concluded that visual indicators may actually mislead judges and juries (Blu-

menthal, 1993; Schwartzbaum, 2011; Wellborn, 1991). Studies show that sexual assault

complainants’ credibility is strongly influenced by stereotypes regarding appropriate

emotional expressions when testifying (Ellison and Munro, 2009a). Arguably, seeing the

face would provide information that would ‘only serve to distort the truth-seeking pur-

pose of a trial’ (R v. Mills, 1999: para. 94). That there may be salutary effects to a fair

trial, should a witness wear the niqab was not considered in the majority’s proportional-

ity inquiry.

Ultimately, the NS majority avoids a clear rule on whether niqab-wearing women can

testify. Trial judges continue to have discretion to require a niqabi to unveil, even in a sex-

ual assault trial. The majority’s test also leaves the possibility that niqab-wearing women

can testify while wearing clothing they sincerely believe is a tenet of their faith. This posi-

tion is an important counterstatement that defies explicit discrimination. It may assist

niqab-wearing women testifying in the civil context or those who provide uncontested12

evidence in criminal trials. The majority rightly states that Canada’s traditions do not

involve leaving one’s religious convictions at the courtroom door. However, the majority’s

approach does not go far enough. Its analytical framework makes it impossible for a niqab-

wearing woman to predict in advance whether the decision to seek justice will require her

to remove a garment with both religious and psychological significance, thus limiting her

access to justice. While this might still be an acceptable burden in a system that prefers

individualistic, case-by-case analysis of accommodation, it is highly problematic when the

test itself is not balanced. The majority’s analytical framework effectively creates a test

that will more often than not require niqab-wearing women to remove their veils. Notably,

the majority finds that where a niqab-wearing witness’ testimony is contested, which it

naturally would be in a sexual assault trial, the balance weighs heavily in favor of the

woman removing her niqab (NS, 2012: para. 44). Indeed, the result for NS, when the case

returned to the preliminary inquiry stage and the judge considered the Supreme Court’s

four-part framework, was that she was ordered to remove her niqab in order to testify

(Canadian Press, 2013). Equally disappointing was the Crown prosecutor’s recent with-

drawal of charges against the two accused, citing ‘no reasonable prospect of conviction’

with ‘the receipt of additional material’ (Hasham, 2014).
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In Razamjoo, despite the finding that a witness wearing a burqa would not compro-

mise a fair trial, Judge Moore was concerned that adopting procedures so out of keeping

with the expectations of the community would call into question the public’s confidence

in the justice system (Razamjoo, 2005: para. 95). He thus required the witnesses to testify

from behind a screen such that their faces were visible to the male lawyers and judge. In

my view, this was not a convincing reason to take the approach he did as it encourages

the belief that religious practices that are outside of mainstream conventions have no

place in public life. Interestingly, however, after Razamjoo, legislators responded to the

‘basic values of New Zealand society’ (Razamjoo, 2005: para. 103) by enacting a stat-

utory means of accommodation that permits a witness to give evidence in an alternate

way on the grounds of ‘the linguistic or cultural background or religious beliefs of the

witness’ (Evidence Act (NZ), 2006).

Judicial Prohibitions of the Niqab in Courtrooms

The aforementioned cases that try to include niqab-wearing women in courtrooms is con-

trasted with the alarming concurrence in NS which removes niqabi women from all

Canadian courtrooms and the English case D(R) that also prohibits the niqab for trou-

bling reasons. It is imperative to reject the position that niqab-wearing women should

never be ‘permitted’ to wear veils in courtrooms.

The concurring opinion in NS by Justice LeBel illustrates his utter disapproval of the

niqab:

[the niqab] removes the witness from the scope of certain elements of [communica-

tion] . . . on the basis of the assertion of a religious belief in circumstances in which the sin-

cerity and strength of the belief are difficult to assess or even question. (NS, 2012: para. 77)

The only reason to probe beyond sincerity would be to attack the religious practice of

wearing the niqab, which is obviously irrelevant to the legal issues. While Justice LeBel

grudgingly acknowledges that religious freedom is at stake for NS, he prefers to frame

the issue as the niqab’s incompatibility with the nature of a public adversarial trial. This

‘clash’ as he prefers to call it engages the constitutional values of openness and religious

neutrality in contemporary democratic Canada. Although there are several noted excep-

tions to the openness of the courts and to publicity at trials (NS, 2012: para. 75), niqab-

wearing women must be subject to the definitive rule that the niqab not be permitted in

Canadian courtrooms. According to Justice LeBel, because a trial is ‘an act of commu-

nication with the public at large’, the ‘public must be able to see how the justice system

works’ (NS, 2012: para. 76, emphasis added). This simplistic interpretation of public

access to courts has the perverse effect of closing Canadian courtrooms to all niqab-

wearing women.

Inability to have facial contact does not prevent communication (Bakht, 2012b, 90–

92). It is the social construction of what the niqab represents that prevents some from

‘seeing’ this for the access to justice issue that it is. Just as visually impaired lawyers

litigate and, in the same way, that we regularly use nonfacial technology to communi-

cate, women who wear the niqab must simply be accommodated and accepted as
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contributors to society. Instead, Justice LeBel reveals his exasperation. The belief that

women lie about sexual assault is pervasive (Doe, 2004). When Justice LeBel states that

‘the niqab shields the witness from interacting fully with the parties, their counsel, the

judge and, where applicable, the jurors’ (NS, 2012: para. 77), he ‘not-so-subtly sug-

gest[s] . . . that the niqab allows her to lie’ (Chambers and Roth, 2014: 10).

Justice LeBel and the majority in NS privilege face-to-face communication. The

unwillingness to even question their standpoint reveals how culturally embedded the

practice is. It is simply seen as natural. One explanation for the emphasis on being face

to face derives from Christianity:

The famous hymn to Christian charity in the First Letter to the Corinthians includes one of

the New Testament’s best-known lines: ‘For now we see through a glass, darkly, but then

face to face: now I know in part; but then shall I know even as also I am known’ (1 Cor-

inthians 13:12 [KJV]) . . . What is crucial is the verse’s epistemological resonance that

‘[f]ace-to-face understanding outshines any other way of seeking to know’ . . . providing

‘complete mutuality of knowledge’. (Leckey, 2013: 747)

Ironically, despite the call for religious neutrality (NS, 2012: para. 60), the Pauline epis-

tles permeate the judicial consciousness to posit face-to-face interaction as a universal

indicium of civilization, stigmatizing those departing from these cultural constructs

(Fournier, 2013: 689; Leckey, 2013: 747).

That Justice LeBel views tensions illustrated in the appeal as caused by ‘the growing

presence in Canada of new cultures, religions, tradition and social practices’ (NS, 2012:

para 59), he demonstrates the us versus them relation of power where Westerners act as

gatekeepers. The problem of excessive religiosity is perceived as something outsiders

bring to Canadian society. However, in the only study that examines the lived realities

of niqab-wearing women in Canada, Clarke (2013, iv) found that:

the typical profile of a woman in niqab is that of a married foreign-born citizen in her twen-

ties to early thirties who adopted the practice after arriving in Canada. Most of the women

possessed a high level of education, having attended university, graduate school, commu-

nity college, or some form of vocational education.

Increased migration of the other heightens the need to protect fundamental Canadian

values such as an open and independent court system. ‘That We don’t do ‘‘that’’ here and

that It is not part of Our values is a useful fiction that works to keep narratives of patri-

archy and oppression associated with Them and not with Us’ (Beaman, 2013: 729). That

a Canadian who prizes the ideals of religious neutrality and an open and independent

court system might also wear the niqab is inconceivable.

In an English criminal law case, Judge Murphy relied primarily on the concurrence in

NS to forbid the accused from wearing a niqab while testifying. In The Queen v. D(R)

(D(R), 2013), a woman was charged with one count of witness intimidation, alleged

to have occurred while the defendant was covered by a niqab. In a pretrial proceeding,

Judge Murphy solicited submissions on the proper treatment of D(R)’s refusal to remove

her niqab in the presence of any man. He certainly attempted to write his judgment from
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a perspective free of inherent bias against niqab-wearing women. He accepted the asser-

tion that D(R)’s religious belief was sincere. However, Judge Murphy preferred Justice

LeBel’s characterization that the niqab necessarily hinders the full openness and commu-

nication demanded by an adversarial trial process (D(R), 2013: para. 58). Amazingly,

Judge Murphy described the impact on D(R) of having to remove the niqab as merely

causing ‘some degree of discomfort’ (D(R), 2013: para. 58). There was no discussion

of the typically heralded rights of the accused to a fair trial, to make full answer and

defense, nor was much emphasis put on the fact that a criminal defendant is brought

before the court under compulsion and not by ‘choice’. For the devout, religious require-

ments are experienced as obligatory (Nussbaum, 2008: 117,167). Thus Judge Murphy’s

pronouncement that D(R) is ‘free to make . . . the choice of how to dress for court’ (D(R),

2013: para. 65) is not correct. Indeed, for D(R), this meant being unable to give evidence

in her own trial, which undoubtedly compromised her ability to provide a fulsome

defense. This decision forced D(R) to choose between wearing her niqab and participat-

ing in defense of her liberty. In effect, it was no meaningful choice at all.

By contrast, Judge Murphy discuses at length:

the question of the comfort – and beyond comfort, the rights and freedoms – of others whose

participation in a trial is essential. In my view, it is unfair to ask a witness to give evidence

against a defendant whom he cannot see. It is unfair to ask a juror to pass judgment on a

person whom she cannot see. It is unfair to expect that juror to try to evaluate the evidence

given by a person whom she cannot see, deprived of an essential tool for doing so: namely

being able to observe the demeanour of the witness; her reaction to being questioned; her

reaction to other evidence given . . . I would add that, although of lesser significance in the

case of a judge, it is also unfair to require a judge to sentence a person he cannot see. (D(R),

2013: para. 59, emphasis added).

The fact that Judge Murphy points to the rights and freedoms of the other participants

in a trial without making reference to D(R)’s right to a fair trial under Article 6 of the

European Convention on Human Rights is highly problematic. D(R) obviously has reli-

gious freedom at stake but as an accused person, her fair trial rights are of critical impor-

tance. While consideration of the victim’s rights are increasingly relevant, and

particularly so in the sexual assault context as I have argued, why would the rights and

freedoms of a witness, jury, and judge garner so much concern? Judge Murphy’s phras-

ing that ‘it is unfair’ to ask others to accept or merely tolerate the niqab is interesting. It

suggests that the request for accommodation is unreasonable. D(R) is called on to

undress because she is seen as interfering with the rights of others. But in fact, there

is no deliberation on how a trial is unfair to others if a defendant’s face is unseen.

Judge Murphy accepts the ‘cardinal importance’ (D(R), 2013: para. 34) of observing

the witness’ demeanor as a critical component of a trial ‘because it comports with the

long experience of judges and counsel in adversarial proceedings in England and Wales’

(D(R), 2013: para. 31). In making this statement, he ignores the multiple problems of

demeanor evidence because courts have always relied on demeanor. Judge Murphy’s

analysis also seriously misapprehends how religious accommodation analysis functions,

‘If D is entitled to keep her face covered, it becomes impossible for the Court to refuse
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the same privilege to others, whether or not they hold the same or another religious

belief, or none at all’ (D(R), 2013: para. 60). Later he finds:

A defendant cannot, by claiming to adopt a particular religious practice, oblige the court to

set aside its established procedure to accommodate that practice. That would be to privilege

religious practice in a discriminatory way, and would adversely affect the administration of

justice. (D(R), 2013: para. 63)

When an individual from a religious community seeks inclusion in society through an

exemption from a rule of general application, this appeal to recognize how ‘neutral’ laws

disproportionately burden certain minorities cannot be assumed to be discriminatory. To

provide a relief of accommodation is to recognize that treating everyone similarly does not

always result in equality. Thus, after careful and balanced analysis of any competing posi-

tions, accommodation is an individualized assessment that attempts to relieve this burden

and allow the minority to participate in society. The precedential effect of such a ruling is

limited to other cases with similar facts. Thus another woman entering a courtroom who sin-

cerely believed that wearing a niqab was religiously necessary might benefit, but it would

not permit a person who preferred wearing a balaclava to court to do so. Judge Murphy’s

beleaguered accommodation analysis is troubling and, sadly, identical to popular beliefs that

equate accommodation with an inability to set any limits. It permits declarations of the kind

that accommodation requests, multiculturalism, and indeed equality measures have gone

too far. Niqab-wearing women appear to be in the paradoxical situation where being a niqabi

complainant too greatly impacts the fair trial rights of the accused, yet being a niqab-wearing

accused too greatly impacts the rights of others, for them to ever be permitted to testify wear-

ing the niqab. There is no principled distinction between NS and D(R). The only point of dis-

tinction is that a woman wearing a niqab is featured.

Legislative Prohibitions of the Niqab

Running parallel to judicial decisions prohibiting or severely limiting the niqab in court-

rooms13 are legislative attempts to enact regulations that prohibit or sanction women

from wearing the niqab in public. France and Belgium have passed laws that prohibit

face veiling in all public spaces (BBC, 2010; Nichols, 2013). A French member of the

Conseil d’Etat stated that ‘Islam frightens, and this law [banning the niqab] is an expres-

sion of that fright’ (Salton, 2013: 156). The Grand Chamber of the European Court of

Human Rights recently upheld the French criminal ban of the niqab (SAS v. France,

2014). The Netherlands came close to adopting a ban with Dutch politician Geert Wild-

ers proposing a ‘headrag tax’ on women wearing headscarves, a levy for their pollution

of public space (Korteweg, 2013).

Canada has not been far behind. The federal government attempted to force niqab-

wearing women to remove their face veils while voting in an election claiming the need

to identify the woman in order to prevent fraud. But unveiled Canadians at polling sta-

tions need not facially prove their identity (Parliament of Canada, 2008). They need only

show two pieces of non-photo identification in order to vote. The irrational insistence on

seeing one’s face defies logic. Similarly, in a unilateral move by the Immigration
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Minister, face veils have been banned during Canadian citizenship ceremonies (Payton,

2011). Thus, women who have overcome all hurdles to Canadian citizenship are denied

this coveted privilege because of asinine complaints that ‘it’s hard to tell whether people

with their faces covered are actually reciting the oath of citizenship, which . . . is a

requirement to become Canadian’ (Payton, 2011). Minister Kenney reiterated several

themes typically proffered by niqab objectors in his explanation for the new regulation,

namely the niqabi’s veil during citizenship ceremonies ‘is counter to Canada’s commit-

ment to openness, equality, and social cohesion’ (Payton, 2011).

Recently, Quebec was embroiled in a debate where niqab-wearing women featured pro-

minently. Bill 60, also known as the Charter of Quebec Values, proposed to amend the

Quebec Charter of Human Rights and Freedoms by, among other things,14 making it man-

datory to have one’s face uncovered when either providing or receiving a state service

(Quebec National Assembly, 2013). The bill died when the governing provincial party was

defeated in a recent election, although likely on grounds other than Bill 60. In fact, Bill 60

had the support of the majority of Quebecers for most of its life with 60% of Quebecers

(and 69% of Francophone Quebecers) supporting it (Gagnon, 2014). Article 7 of the Bill

stated:

Persons must ordinarily have their face uncovered when receiving services from personnel

members of public bodies . . . When an accommodation is requested, the public body must

refuse to grant it if, in the context, the refusal is warranted for security or identification rea-

sons or because of the level of communication required. (Quebec National Assembly, 2013)

The likelihood of this bill withstanding constitutional scrutiny was minimal. The bill

tried to reintroduce formal equality in law and public discourse by suggesting that all

would be best served by eliminating difference. Essentially, niqab-wearing women (and

all who wear ‘conspicuous religious symbols’ (Quebec National Assembly, 2013) could

never have worked in government. Workers already employed by government could lose

their jobs simply because of their religious beliefs. Niqab-wearing women would also

have been prevented from accessing such government-run services as child care, health

care, and education despite the contention that Bill 60 was in part about the equality of

men and women. How does preventing a woman from working or accessing basic gov-

ernment services promote equality?

Despite its failure, Bill 60 and the judicial opinions in NS profoundly shape public

debates in Canada. It is noteworthy to trace certain themes. First, both Bill 60 and NS

exalt face-to-face interaction. In the context of court proceedings, the common law pre-

sumption of seeing the face being a necessary part of trial fairness runs afoul of scientific

literature that informs us that reading faces is not as easy as it seems and that we are eas-

ily deceived. In the context of interactions between public servants and citizens the

‘romantic focus on face-to-face interaction . . . squares poorly with the experience of

many people – veiled or unveiled – trawling through endless government Web pages

or navigating labyrinthine-automated systems via their touchtone phone’ (Leckey,

2013: 748). Judicial and governmental insistence on seeing one’s face is simply disin-

genuous when reasoning cannot support it and day-to-day practice suggests many excep-

tions (Qureshi, 2014: 8–9).
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Second, reactions to the niqab disclose a very particular and polarized construction of

‘us’ as insiders and ‘them’ as outsiders. In NS’ concurring opinion, niqab-wearing

women are the source of tension, bringing their ‘new cultures, religions, traditions, and

social practices’ from outside Canada. Minister Kenney’s remarks regarding the oath of

citizenship reveal a similar perspective. Their practices clash with Canadian ‘constitu-

tional values’. The niqabi cannot communicate and affects the rights of others in the pro-

cess. For Quebec politicians, niqab-wearing women’s signification is primarily reducible

to women’s oppression, an idea that is incompatible with ‘nos valeurs’. But niqab-

wearing women also belie neutrality. Simply being identified as religious casts doubt

on her ability to perform her job in a fair and impartial manner. If ‘interventions to

address the conduct of a religious minority may be analyzed as occasions on which the

minority and so-called majority reciprocally redefine and reconstitute themselves’

(Leckey, 2013: 743), niqab-wearing women depict a very particular profile about us.

Although we describe them as foreigners, immigrants, outsiders, guests in ‘our’ country,

in fact we need niqab-wearing women in order to create a self-portrait that is favorable –

one that is virtuous while she is deviant, innocent in contrast to her guilt, and powerful as

she is weak (Bakht, 2012b: 98–99). The niqab wearing-woman’s proximity sets the limit

of the nation. NS and Bill 60 reinforce a conception of us, and the nation as secular, equal

in its relations between men and women and religiously neutral; whereas, ‘they’ are

wholly religious, unequal, repressed, and incapable of neutrality. The nation can be

inclusive of some and indeed it ‘advertises its modern record of respecting cultural diver-

sity and human rights’ (Amselem, 2004: para. 87), but niqabi women take things too far

and cannot be incorporated into our identity. She must remain other.

Third, the fact that messages deployed about Muslim women are entirely contradic-

tory seems to heighten the veracity of such claims. The veiled woman is both threat and

threatened (Bakht, 2008; Leckey, 2013: 751). Niqab-wearing women are a threatened

group in need of rescuing from their male oppressors that force the niqab upon them.

They are threatening in the attire that they wear publicly to hide their identity, engage

in electoral fraud, avoid security measures, and prevent open communication (Bakht,

2012b: 76). In a courtroom, a niqab-wearing sexual assault complainant threatens the fair

trial rights of the accused and the value of open communication in courts, but when she is

the accused she threatens the rights of others with little concern for the threat of a wrong-

ful conviction.

These mixed messages from judges and policy makers transmit and reinforce xeno-

phobic and racist ideas about niqab-wearing women. They shape the way the public

views niqab-wearing women and legitimize attitudes and behavior about Muslims and

those perceived as Muslims in ways that have a significant impact on everyday lives.

These ideas seep into mainstream consciousness such that the private sector, which need

not abide by such prohibitions, follow suit (Githens, 2013: 151–152; Mena, 2013). More-

over, statues aimed at a despised or feared minority prompt outcomes from harassment to

violence that go beyond the legislated text (Leckey, 2013: 748). Though Bill 60 has not

become law, the Quebec government’s backing of these discriminatory ideas has embol-

dened public views of this nature. In Sherbrooke, Quebec, recent acts of vandalism

against a halal butcher and a mosque ‘underscore a growing sense of vulnerability since

the start of the debate on the Quebec charter of secular values’ (Peritz, 2014). Reports of
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harassment and insults against Muslims have multiplied in recent months since the Bill

60 controversy began. Muslim women who wear the hijab or niqab have faced an

increase in disturbing acts of anti-Muslim intolerance, from spitting to racist insults. Val-

érie Létourneau, spokeswoman for the Regroupement des centres de femmes du Québec,

has stated, ‘It’s obvious. Since the debate over . . . [Bill 60], the increase in intolerance is

palpable . . . It’s contributing to a climate of fear. Veiled women are finding it harder to

leave their homes. It . . . [has] taken serious proportions’ (Peritz, 2013). The failure of

Bill 60 does not mean that Muslim women are ‘free’ to wear the niqab. Women who

wear the niqab or hijab have always faced discrimination privately whether in the areas

of landlord–tenant, hiring or other neighbor relations (Fournier, 2013). For now, this

extrajudicial regulation will not have formal legislative backing.

However, views such as the concurrence in NS and the text of Bill 60 increase suspi-

cion and marginalization of Muslims and other minority religious communities. Judicial

and legislative ideas that exclude niqab-wearing women lower the bar in terms of what

can appropriately and publicly be said about Muslims, and indeed what can be done to

them. They influence Muslim women’s everyday experiences of belonging. Certainly,

these exclusionary discourses coexist with more inclusionary assertions of acceptance

by the judiciary and the state, by strong alliances of civil support, and powerful resis-

tance from women themselves. But these historical moments change us, and the impli-

cations for Muslim women are very real.

Conclusion

This article has used several examples of the difficulties that niqab-wearing women face

internationally in order to simply go about their daily lives. The issue of niqabs in court-

rooms has already been addressed in New Zealand, Canada, and the United Kingdom.

The fact that D(R) cites NS and NS cites Razamjoo reveals the interconnectedness of

Western jurisprudence and that these decisions literally impact how law treats Muslim

women across Western jurisdictions. The denial of entry in courtrooms to niqabi and

hijabi women in two US cases (Muhammad, 2006; Nasaw, 2008) discloses that the prob-

lem of disciplining dress and prohibiting certain religious expression is widespread, even

rampant.

This article gives R v. NS particular attention because it is a decision of the highest

appellate court in Canada, with the uniquely challenging conditions of a sexual assault

case including a determination of what constitutes a fair trial when multiple rights are

at stake for the complainant. It is also significant for access to justice in a range of jur-

isdictions where this issue is likely to arise or has already arisen and influenced cases

such as D(R) in England. Though the majority in NS attempts to be progressive and not

systematically exclude niqab-wearing women in keeping with an inclusive policy of

multiculturalism, its analytical framework will frequently lead to a decision forcing the

niqab’s removal. The decision sends the message that the Supreme Court cares about

some women, as previous important reforms in the area of sexual assault suggest, but

not Muslim women. The decision further marginalizes an already stigmatized group

and renews emphasis on demeanor as a viable indicator of credibility, undermining

feminist efforts to reform the inequality faced by sexual assault complainants. Finally,
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the decision, the concurrence, in particular, legitimizes the pervasive belief that wear-

ing the niqab is a practice that provokes the rest of society, emboldening radical

attempts at prohibiting the niqab more generally.
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Notes

1. By normative multiculturalism, I refer to laws or policies, such as human rights statues, where

diversity in the national population is considered a positive development and the official

response is to be inclusive of minority communities and individuals such that they are able

to fully participate in public life.

2. For example, Article 18 of the International Covenant on Civil and Political Rights guarantees

‘all possible attitudes of the individual toward the world [and] toward society’ (see also Evans,

2001: 58–59; Vitkauskait _e-Meurice, 2011: 844).

3. At the first preliminary inquiry there were several procedural errors recounted by the Superior

Court review judge that disadvantaged NS. She was initially not given access to her own coun-

sel despite the prosecutor’s insistence that she needed a lawyer and was then asked by the judge

to sit in the witness box and answer questions from the bench about her religious beliefs, though

not under oath (NS, 2009). Finally, NS was not given an opportunity to explain new evidence

that the accused persons put before the judge, namely that she had a driver’s license which

included a photo of her face uncovered (NS, 2009).

4. R v. Levogiannis (1993) held that while normally an accused has the right to be in the sight of

the witnesses who testify against him, it is not an absolute right but one which is subject to qua-

lification in the interests of justice. There was no violation of sections 7 or 11(d) of the Cana-

dian Charter in allowing for witnesses in certain circumstances to testify outside of court,

behind a screen or through another device such as closed-circuit television, but still visible

to the accused per section 486 (2.1) of the Criminal Code (now section 486.2).

5. Justice Abella was the exception, ‘a general expectation is not the same as a general rule, and

there is no need to enshrine a historic practice into a ‘‘common law’’ requirement’ (NS, 2012:

para. 92). However, Justice Abella was equally uncritical in her acceptance that the assessment

of a witness’ demeanor is easier when one sees the face (NS, 2012: para. 91).

6. The majority’s acceptance of the assertion by the accused that seeing the face is critical to a fair

trial, absent proof, is in line with much criticism that the Supreme Court of Canada has lowered

the bar with respect to the sufficiency of proof required regarding limitations on Charter rights.

See, for example, Alberta v. Hutterian Brethren of Wilson Colony (Hutterian Brethren, 2009),

where the Court required little evidence from the government of the necessity for a universal

photo requirement for an effective driver’s license scheme that minimizes fraud.

7. See for example, (Walker, 1984); (Crocker 1985); and (Ewing, 1987).

8. For example, see Canadian House of Commons Standing Committee on Health, Welfare and

Social Affairs, (1982, 1985) and Standing Committee on Social Development, 1982a, 1982b).

9. The reading in of transcripts from testimony at preliminary inquiries is another example where

the court loses the physical presence of the witnesses along with any demeanor cues. Admission
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of hearsay and the reading in of transcripts permits more of a risk to trial fairness than the lim-

iting of demeanor cues with a niqab since contemporaneous cross-examination is entirely

absent in the former situations (Qureshi, 2014).

10. Section 11(d) of Canada’s Charter states that ‘any person charged with an offence has the

right . . . to be presumed innocent until proven guilty according to law in a fair and public

hearing by an independent and impartial tribunal’.

11. The Women’s Legal Education and Action Fund (LEAF) made the most fulsome arguments

about NS’ rights beyond freedom of religion. LEAF argued that the section 7 rights of NS

included the right to be free from state induced psychological harm; the right to personal dig-

nity, autonomy, and integrity; the right to physical security of the person; the right to make

fundamental personal choices; and the right to liberty. Forcing niqab-wearing women to

choose between accessing the justice system and their faith and personal integrity (physical,

psychological, and emotional) contravenes section 7 in a manner inconsistent with the princi-

ples of fundamental justice. The equality impact of the case is unavoidably gendered. Only

Muslim women wear the niqab, and it is in the context of a sexual assault proceeding that

NS is being asked to remove an intimate article of clothing (Women’s Legal Education and

Action Fund, 2012). See also Canadian Council on American-Islamic Relations (2012).

12. In R v. Kachkar, an unreported 2013 jury trial in the Ontario Superior Court of Justice, where the

accused was charged with first-degree murder in the death of a Toronto police officer, a witness

for the defense was allowed to testify with a burqa, which covered her face. The Crown in this

case raised no objection to the woman’s ‘right to wear’ the veil (Palmer, 2013). Apparently,

niqab-wearing women have testified in India wearing their face veils. There are no reported

judgments citing this because the fact that a significant demographic would testify in their usual

clothing is not considered controversial or worthy of mention (Bakht, 2013).

13. For an American case that also prohibited a niqab-wearing woman from testifying in a small

claims dispute, see Muhammad v. Enterprise Rent-A-Car (2006).

14. Bill 60 would also limit the wearing of conspicuous or ostentatious religious symbols if one is

employed by the state (Article 5). All federal political parties roundly rejected this part of the

bill. Interestingly, the bill’s predecessor (Bill 94, 2010), which targeted only niqab-wearing

women in its public ban of face veils did not garner similar denunciation from federal political

parties.
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